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QUESTION 1 


Courts adopted case management schemes in an attempt to improve the use of the courts 
time and minimise cost and delay for litigants. However, the system is not free from criticism 
or drawbacks. 


Critically discuss the suggested flaws, specifically mentioning the perceived 
advantages and disadvantages of the schemes. 


25 MARKS 
QUESTION 2 


Basil is a farmhand and he works on a family farm in the Hunter Valley of NSW. He came to 
Australia five (5) years ago from Greece as it was very hard to get a job in Greece after the 
meltdown of the economy in 2008. He had been working on this farm for three (3) years and 
he was hoping to settle in the district. For his 30" birthday he had asked the family if he could 
use the machinery shed to have a BBQ and he wanted to invite about 40 friends he had met 
in the time he had worked in the area. The family was very happy for him to do this as he was 
a hard worker and they had never had any trouble with him. He had met a local girl and he 
was intending to propose to her and ask for her hand in marriage during his birthday 
celebrations. Unfortunately, a serious accident occurred on the day of the BBQ. There was 
a gas leak from the hired BBQ which had exploded in a fireball which in turn ignited drums of 
petrol. Basil’s mobility and ability to continue as a farmhand was significantly impaired as a 
result of the explosion and he was now in the process of suing All Gas Hire Pty Ltd (AGH) in 
the Supreme Court of NSW for $500,000.00 for pain and suffering and loss of future earnings. 


Basil’s statement of claim indicates that AGH provided a gas BBQ for the weekend social 
function which included a faulty gas regulator and hose. Soon after the BBQ was ignited by 
Basil, the leaking gas caused an explosion (the gas had leaked out overnight from the faulty 
regulator and gas hose from the gas bottle to the BBQ). The faulty regulator and hose had 
not been replaced although previous rental records showed that the regulator and hose leak 
had been reported after the last six (6) hires in the previous two (2) months. The leak enabled 
a small amount of gas to escape from the hose when the gas bottle was turned on. 


The hired BBQ had been delivered and set up by AGH in a partly enclosed farm machinery 
shed on a Friday afternoon. This was in contravention of AGH’s own setup and safety 
guidelines which clearly state that no gas appliance should be setup in an enclosed 
area. Basil had turned the gas bottle valve on and ignited the burners that evening to ensure 
that it was working and would be ready to start cooking the side of lamb the following morning, 
when he saw it was working he turned the burner knobs off leaving the gas bottle valve on. 


The following morning, Basil had to refill the pump on the dam with petrol and had four (4) 
jerry cans of fuel on the back of the farm ute. Before going to the pump, he decided to light 
the BBQ and begin cooking the side of lamb. He drove the ute into the machinery shed and 
parked next to the BBQ. He put the lamb onto the spit rod and commenced lighting the four 
(4) burners. Without warning the BBQ exploded in a fireball, the fireball engulfed the ute and 
the jerry cans exploded in the ensuing fire. Gas had leaked from the hose overnight and 
settled at ground level in the shed. The lighting of the burners ignited the escaped gas causing 
the explosion. 
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Basil had managed to crawl from the shed and was soon transported to hospital. He had 
received burns to 50% of his body and he spent the next nine (9) months in hospital. He has 
had many skin grafts and must wear pressure bandages each day. Two (2) years after the 
incident he still suffers pain and a fear of fire that he never had before. He has not been able 
to return to work although he is now able to walk without assistance, he is no longer 
employable as a farmhand which is all he knew. Basil has spent all his savings over the last 
two (2) years, has no assets, and has relied on his girlfriend for support. 


Advise All Gas Hire Pty Ltd (AGH) about security of costs orders. What factors do the 
courts consider in granting the application for security of costs and which are relevant 
in this case? Additionally, advise All Gas Hire Pty Ltd (AGH) whether it must provide 
security of costs to Basil. 
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QUESTION 3 


Beautiful Garden Services Pty Ltd (BGS) was a small family owned company which provided 
all types of garden services including garden maintenance, lawn mowing and landscape 
design and implementation. The business had been running for five (5) years using the back 
yard of the business owners house for equipment storage and ran the office from a small room 
at the back of the house located at 25 Woolshed Street Tamworth NSW 2340. The owners, 
lan and Jess Gardener, had decided that they needed to move the business to its own 
premises rather than being run out of their home. They found an ideal site on the outskirts of 
Tamworth at 100 New England Hwy NSW 2340 which included a small house attached to an 
old petrol station with a double workshop on a half hectare site. Although run down they could 
see that with some renovation it would make an ideal base for their small company. The 
property was listed at $750,000 and had been on the market for over 12 months when they 
came across it. It had been inherited by a local man who now lived and worked in Nelson Bay 
and he had no interest in the property. 


lan and Jess Gardener had estimated that they would spend $150,000 to update the buildings 
for an office plus two fully equipped workshops and a showroom and put in an offer of $650,000 
to the agent. The agent took their offer to the owner, Julien Jones who lived at 163 Sandy 
Point Road Nelson Bay NSW 2315. Julien Jones agreed to the price, a 10% deposit of 
$65,000 was paid and the contracts were signed between BGS (the purchaser) and Julien 
Jones (the seller), dated 26" February 2018 with final settlement to be in 60 days on the 27" 
April 2018. lan and Jess Gardener, who had received conditional agreement from their bank 
before signing the contract, finalised the paperwork for the company loan and were looking 
forward to settlement day. They engaged a local draftsman to draw up some plans for their 
required renovations and locked in a builder to start the renovation the week after settlement 
took place. 
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On the 9" April 2018, the solicitor acting for BGS wrote to Julien Jones’ solicitor and proposed 
that the property settlement take place at 1pm on 27" April 2018 in BGS’s office. He also 
proposed that at settlement, a bank cheque for $585,000 made payable to Julien Jones would 
be tendered as the final payment in the property transaction and requested that they confirm 
the details required for the bank cheques. On receipt of the balance of the purchase price, 
the vendor would give to lan and Jess on behalf of BGS a signed transfer form. No reply to 
this letter was received by BGS’s solicitor and the solicitor sent another letter saying that due 
to the failure of Julien Jones or his solicitors replying to his letter of the 9" April 2018 to confirm 
or indicate any alternate payment requirements, the purchasers would provide settlement 
payment as per the letter dated 9" April 2018. 


On the 27" April, lan and Jess Gardener went to their solicitor’s office at 1pm together with a 
bank cheque for $585,000 paid in favour of Julien Jones in anticipation of settlement on the 
property. By 2pm neither Julien Jones nor his solicitor had appeared to enable the completion 
of the purchase of the property. 


In accordance with the terms of the contract, (which is the standard NSW ‘Contract for the 
Sale of Land’), the solicitor for BGS issued a valid ‘Notice to Complete’, giving Julien Jones a 
further 14 days to complete in accordance with the terms of the contract. Julien Jones failed 
to settle in accordance with this notice. 


A week before the settlement date, Julian Jones had accepted a higher offer of $800,000 and 
is prepared to sell the property to the highest bidder. lan and Jess Gardener have come to 
learn this and now indicate to you that they are still interested in the property. 


Draft the Pleadings and Particulars of the Statement of Claim ONLY, in your answer 
booklet. The purchasers, lan and Jess Gardener, live at 25 Woolshed Street, Tamworth 
NSW 2340. The agent’s office is at located at Shop 10, 50 High St, TAMWORTH, NSW 
2340. The seller Julien Jones lives at 163 Sandy Point Road, NELSON BAY, NSW, 2315. 
You may assume any additional facts necessary in your pleading. 
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SAMPLE 1 - FORM 3A 


STATEMENT OF CLAIM 


Defendant 


Filed for 


Contact name and telephone 


Contact email 


[Select type of claim from the list aaa in section 6 of the Guide to preparing documents, available on the UCPR website 


; ry ; ns 
at http: //www.lawlink.nsw.gov.au 1/lawlink/spu/Il_ucpr.nsf/pa 


ae seers 
UCpr_LOE 


m_info - 3 or at any NSW coutt registry] 


I acknowledge that court fees may be payable during these proceedings. These fees may include a hearing allocation 
fee. 


Signature 
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Capacity 


Date of signature 


NOTICE TO DEFENDANT 

If you do not file a defence within 28 days of being served with this statement of claim: 

You will be in default in these proceedings. 

The court may enter judgment against you without any further notice to you. 

The judgment may be for the relief claimed in the statement of claim and for the plaintiff's costs of bringing these 


proceedings. The court may provide third parties with details of any default judgment entered against you. 


HOW TO RESPOND 

Please read this statement of claim very carefully. If you have any trouble understanding it or require 
assistance on how to respond to the claim you should get legal advice as soon as possible. 

You can get further information about what you need to do to respond to the claim from: 


A legal practitioner. 


LawAccess NSW on 1300 888 529 or at www.lawaccess.nsw.gov.au. 

The court registry for limited procedural information. 

You can respond in one of the following ways: 

1 If you intend to dispute the claim, by filing a defence and/or making a cross-claim. 

2 If money is claimed, and you believe you owe the money claimed, by: 
Paying the plaintiff all of the money and interest claimed. If you file a notice of payment under UCPR 6.17 
further proceedings against you will be stayed unless the court otherwise ordets. 
Filing an acknowledgement of the claim. 
Applying to the court for further time to pay the claim. 

3 If money is claimed, and you believe you owe part of the money claimed, by: 
Paying the plaintiff that part of the money that is claimed. 
Filing a defence in relation to the part that you do not believe is owed. 


Court forms are available on the UCPR website at www.lawlink.nsw.gov.au/ucpr or at any NSW court registry 


Please remember - This examination paper MUST BE HANDED IN. 
Failure to do so will result in the cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 


